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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL 

COMPLAINT NO.  2 OF 2016 

 

WILSON BOIT KIPKETER….....................COMPLAINANT 

-VERSUS -  

 

PHILEMON KOECH..…………………………..1STRESPONDENT 

UNITED REPUBLICAN PARTY..…………….2NDRESPONDENT 

DAVID KIPRONO KIPKETER..………………3RDRESPONDENT 

THE SPEAKER, COUNTY ASSEMBLY  

OF ELGEYO MARAKWET..……………...…..INTERESTED PARTY 

 

 

JUDGMENT 

Introduction 

1. The Claimant, Wilson Boit Kipketer, approached the Tribunal for relief 

following his ouster from his position as the Leader of Majority of the 

Elgeyo Marakwet County Assembly on the grounds that his removal 

was unlawful. He challenged his removal because the 1st Respondent 

(the County Assembly Majority Whip) did not have the power to call the 

meeting in which he was ousted, his removal was not in the agenda of 

the meeting, there was no quorum at the said meeting, he was not 

given a fair hearing before his removal, and finally, that the vote to elect 

the new Majority Leader was irregular since the contestants were not 

proposed and seconded as required. He states that he wrote the United 

Republican Party (the 2nd Respondent) to protest against his ouster and 

to request a resolution of the matter but the party ignored his letters, 

forcing him to file this case at the Tribunal. 
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2. Since the matter was filed under Certificate of Urgency, the Tribunal 

heard the Claimant’s application for interim orders ex parte on 21st 

January 2016 and issued an order barring the Speaker of the Elgeyo 

Marakwet County Assembly from degazetting the Claimant from his 

position or otherwise interfering with his office pending the resolution 

of the dispute. 

3. One week later the Claimant returned with another application under 

Certificate of Urgency claiming that the Respondents had degazetted 

him from his position in contravention of the orders that had been 

issued by the Tribunal. We therefore reinstated and extended our 

conservatory orders on 11th February 2016. 

Respondents’ Case 

4. The Interested Party (the Speaker of the Assembly) filed a Replying 

Affidavit by which he absolved himself from any blame, saying that he 

merely carried out his duties under the County Assembly Standing 

Orders. He stated that once he received word that the party had chosen 

another Majority Leader, he issued communication to the Assembly in 

accordance with the Standing Orders and officiated the swearing-in of 

the new Majority Leader as a Member of the County Assembly Public 

Service Board to avoid a lapse in service delivery. 

5. In their joint reply to the Claim, the First and Third Respondents 

stated that the former was also exercising his duties as the Majority 

Whip, which include the enforcement of discipline among party 

members. They depose that the petition to remove the Claimant from 

his office was signed by the members of the coalition.They also argue 

that the removal of the Majority Leader is governed by Assembly 

Standing Orders and not by the party’s Constitution as alleged by the 

Claimant.It is also their position that there is nothing in the URP 

Constitution or its pre and post-election agreements with affiliated 

parties on the election or removal of the Assembly Majority Leader. 
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6. On the composition of the meeting, the First and Third Respondents 

maintain that 24 members of the coalition were present, including the 

Claimant who even defended his seat in the election that was called 

after his ouster. They close by stating that the matter of the Majority 

Leader of the Elgeyo Marakwet County Assembly was put to rest when 

the resolution to oust and replace the Claimant was tabled before the 

Assembly by the Speaker. 

7. In a Replying Affidavit sworn by its Executive Director, Mr. David 

Kiprono Koech, the Second Respondent (the United Republican Party) 

maintains that the Claimant is still recognised by the party as the 

Elgeyo Marakwet County Assembly Majority Leader since his ouster 

was conducted in contravention of the party’s Constitution. 

Issue for Determination 

8. This case calls upon the Tribunal to determine whether the Claimant 

was validly removed from the office of Majority Leader of the Elgeyo 

Marakwet County Assembly. To answer this question, the Tribunal will 

examine  

i. the steps taken before the Claimant was ousted and replaced, 

ii. whether he was granted a fair hearing, and 

iii. whether disciplinary proceedings within his party in line with 

the party Constitution and the approval of his party’s leaders 

are required before he is voted out. 

9. While making oral submissions before the Tribunal on 31st March 

2016, Counsel for the 1st and 3rd Respondents challenged the 

jurisdiction of the Tribunal on the grounds that the Claimant did not 

comply with the requirements of Section 40(2) of the Political Parties 

Act 2011 before filing this claim. We found this assertion a little odd 

since the 1st and 3rd Respondents admitted to the jurisdiction of the 

Tribunal in paragraph 14 of their Reply to the Amended Statement of 

Claim dated 17th March 2016. Nonetheless, we will deal first with this 
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jurisdictional question before embarking, if at all, on the other aspects 

of the case. 

Jurisdiction of the Tribunal 

10. The 1st and 3rd Respondents’ jurisdictional challenge is founded on 

Section 40(2) which demands that disputes such as this must be taken 

first through the concerned political party’s internal dispute resolution 

processes before being filed at the Tribunal. Whereas we agree with 

Counsel that this process is mandatory, we are of the view that the 

Tribunal is properly seized of the matter since the Claimant has 

demonstrated that he attempted to resolve the dispute within the 

party’s internal processes. 

11. We addressed a similar question in Ibrahim Abdi Ali v Mohamed Abdi 

Farah & Another, PPDT Complaint No. 29 of 2015 where we held 

that 

We are aware of the fact that Section 40(2) of the 

Political Parties Act 2011 demands that the Tribunal 

cannot be moved “unless the dispute has been heard 

and determined by the internal political party dispute 

resolution mechanisms”. (emphasis added) However, 

this does not mean that an individual must always 

wait for a hearing and a final determination from his 

party’s internal dispute resolution mechanism before 

he can come to the Tribunal. Where a party can show 

that he made honest attempts at resolving the dispute 

within the party but the party’s process was not 

satisfactory for such reasons as delay, the individual 

cannot be faulted for moving to the Tribunal even 

where his party has not concluded a hearing and a 

determination of his matter. The Tribunal must be free 

to consider each case on its merits and to determine 

when to allow a case from a complainant who, for 
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some reason, has not come with a final determination 

from his party’s internal dispute resolution structures 

to ensure that such complainants are not 

disadvantaged in any way. 

12. The Claimant herein has produced two letters he wrote to the United 

Republic Party protesting against his unceremonious ouster and 

requesting that the matter be resolved by the party. Both letters are 

marked as received by the political party. He has stated in his Affidavit 

that the party did not acknowledge nor respond to his letters, which is 

why he moved to this Tribunal. Given that he made a good faith effort 

to have the matter resolved internally, we find that he had every right to 

move the Tribunal for relief and the Respondents have no basis to 

challenge the jurisdiction of the Tribunal. 

Removal of the Claimant 

13. The office of County Assembly Majority Leader is established under 

Section 10 of the County Governments Act  2012 which provides that 

10 (1) There shall be in each county assembly a leader of 

the majority party and a leader of the minority party. 

(2) The leader of the majority party shall be the person 

who is the leader of the largest party or coalition of 

parties in the county assembly. 

14. The selection of the Majority Leader is then left to the Standing Orders 

of each County Assembly. The relevant provisions of the Elgeyo 

Marakwet County Assembly Standing Orders are in Standing Order No. 

20 which states  that the Majority Leader shall be elected by the largest 

party or coalition of parties, and that 

“A member elected under paragraph (1) [the majority 

leader] may be removed by a majority of votes of all 

members of the largest party or coalition of parties in the 

County Assembly.” 
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15. The Standing Orders are also clear that the removal of the Majority 

Leader will not take effect until another member is elected to replace 

him. The Standing Orders also provide that the whip of the Majority 

party or coalition of parties shall communicate the change of guard to 

the Speaker, forwarding to the Speaker the minutes of the meeting in 

which the Majority Leader was removed and replaced. 

Process of Removing the Majority Leader 

16. The Claimant’s position is that the communication from the majority 

whip to the Speaker was not accompanied by the minutes of the 

meeting in which he was allegedly removed and replaced, contrary to 

the Standing Orders which require the whip’s communique to be 

accompanied by the minutes. He is also of the view that the meeting 

that was held was to elect a new Majority Leader and not to remove him 

from office. He insists that this is against the process laid down in the 

Standing Orders which require his removal first  before an election can 

be done to replace him. 

17. We have seen the undated communication from the Majority Whip 

informing the Speaker of the “Change of Party Leader” in the County 

Assembly. Although the letter is undated, there is a handwritten 

annotation addressed to the Clerk which is dated 30th November 2015. 

There is another handwritten annotation addressed to the Speaker 

which is also dated 30th November 2015. This must only mean that the 

letter was issued on 30th November or earlier. Although it does not give 

the details of the change, the letter says that it is “a notice till the new 

party member is elected as per Standing Order 15(4).” The inference 

one can draw from this is that the change referred to in the letter is the 

removal of the Majority Leader, pending the election of another MCA to 

replace him. 

18. The minutes on the record are from a meeting held on 3rd December 

2015 to elect a new Majority Leader. There is nothing on the record 

which shows the deliberations and process that was taken before the 
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vote that allegedly ousted the Claimant from his office. The Speaker of 

the Assembly confirms this in Paragraph 3 of his Replying Affidavit 

where he states that when he received communication from the party 

whip that there was a change of leadership, he requested a copy of the 

minutes of the meeting in which the resolution was passed. He then 

states at paragraph 4 that he “received minutes of the meeting of 

members of the 2nd Respondent in the said County Assembly in 

which an election of a new leader of majority was conducted 

where one Honorable David Kiprono Kipketer had been elected as 

the leader of majority.”The Speaker was clearly referring to the 

minutes of the meeting held on 2nd December to elect a new Majority 

Leader. He did not therefore receive minutes of the meeting in which 

the resolution to oust the Claimant was passed. None of the parties to 

these proceedings has produced the minutes of this crucial meeting. 

19. The 1st and 3rd Respondents have filed an undated document titled 

“ASSEMBLY OF ELGEYO MARAKWET LIST OF MEMBERS OF COUNTY 

ASSEMBLY AND WARD REPRESENTATIVES REPRESENTING. – URP 

MEMBERS: CHANGE OF LEADER OF MAJORITY.” The document is a list 

with the names of the MCAs and the Wards they represent. Those 

representing special interest groups and gender top up names are also 

included. Twenty of the MCAs in the list have signed against their 

names while ten have not signed. The 1st and 3rd Respondents would 

like the Tribunal to assume that the MCAs who signed this list are the 

ones who supported the motion to oust the Claimant. This list, without 

more, is not enough to show that a majority of the MCAs aligned to the 

United Republican Party and its coalition partners voted to remove the 

Claimant as required by the Standing Orders. 

20. The 1st and 3rd Respondents filed a Supplementary List of Documents 

introducing the Hansard record of the proceedings of the Elgeyo 

Marakwet County Assembly on 25th November 2015. According to the 

Hansard, the Speaker issued communication informing the Assembly 

that he had received a notice from the Majority Whip on the change of 
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the party leader. The Speaker cited the Majority Whip as stating that 

there was a list of 20 members who had signed for the removal of the 

Majority Leader. However, the Standing Orders require a vote to be 

taken to remove the Majority Leader and the minutes of the meeting in 

which the vote is taken be forwarded to the Speaker. The Tribunal 

cannot accept this undated list with signatures in the place of the vote 

and meeting minutes that are required by the Standing Orders. 

21. The Standing Orders are clear on the process that must be followed 

during the removal of the Majority Leader. That process is laid down to 

safeguard the rights and legitimate expectations of both the Majority 

Leader and his party or coalition of parties. The provision that the 

communication to the Speaker must be accompanied by minutes of the 

meeting in which the vote to remove and elect the Majority Leader is 

done is not there for aesthetics. It is there so that the Speaker can 

assure himself that the Majority Leader has been removed by the 

correct vote only of members of his party or coalition who voted after 

giving the ousted leader an opportunity to be heard. Without these 

minutes, the Speaker would not know whether the Majority Whip acted 

unilaterally or in conjunction with a few Assembly Members to oust the 

Majority Leader. 

22. The Speaker did well in demanding the minutes of the meeting before 

acting, but he flouted the law when he issued his communication to the 

Assembly based solely on the minutes of the meeting in which a new 

Majority Leader was voted in. Where the ouster and replacement of the 

Majority Leader is done in one sitting, the minutes of that one meeting 

would suffice. But where the ouster and election are done in two 

separate meetings such as happened in this case, the Speaker cannot 

act on the communication from the Majority Whip without getting the 

minutes of both meetings. The Speaker should have received 

communication from the Majority Whip on the ouster of the Claimant, 

together with minutes of the meeting in which he was voted out. The 

Speaker should also have received a second communication from the 
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Majority Whip on the election of the new Majority Leader, accompanied 

by the minutes of the meeting in which the new Majority Leader was 

elected. It is only upon receiving these communications that he should 

have issued his own communication to the Assembly. Alternatively, the 

Majority Whip should have sent one communication to the Speaker 

forwarding the minutes of both meetings before the Speaker could act. 

23. In the circumstances, we hereby find that the Claimant was not 

properly removed from the office of Majority Leader of the Elgeyo 

Marakwet County Assembly. 

Fair Hearing and the Rules of Natural Justice 

24. The Claimant has also invited the Tribunal to revoke his removal on the 

grounds that he was not given a fair hearing before he was removed 

from office. It is trite law that such adverse action cannot be taken 

against the Majority Leader without giving him an opportunity to be 

heard. Fair hearing in the circumstances demand that he be notified in 

advance that his conduct and removal would be discussed at a future 

meeting, that he be given in advance a list of the charges he is facing 

and the evidence supporting those allegations, and an opportunity to 

respond to the allegations before a decision is taken.See the Tribunal’s 

decision in Ibrahim Abdi Ali v Mohamed Abdi Farah& Another, 

PPDT Complaint No. 29 of 2015. 

25. The evidence on the record shows that there was no formal meeting in 

which the vote to remove the Claimant was taken. What we have is a 

list with signatures of MCAs who supposedly supported the removal of 

the Claimant from office, but the mere signing of a list to show support 

for the motion to remove the Majority Leader does not amount to a fair 

hearing for the holder of that office. 

26. We therefore find and hold that the Complainant herein was not 

granted a fair hearing by his accusers prior to the decision to elect his 

replacement. 
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Support of the Claimant’s Ouster by the United Republican Party, and 

Lack of Disciplinary Process by the Party 

27. The Claimant has also challenged his ouster on the grounds that it was 

not supported by the United Republican Party through its County 

Executive Council which has the power, under the party’s Constitution, 

to hear complaints of misconduct against errant officials. He argues 

that any concern over his conduct should have been taken to the 

County Executive Committee which, after hearing the complaint, was 

required to make recommendations to the National Executive 

Committee which has the ultimate power to impose sanctions, 

including suspension or removal from the party. 

28. The Second Respondent has taken the same position, that is, that the 

Claimant was to be taken through disciplinary proceedings under the 

party’s Constitution before his removal from office.  

29. However, there is nothing in the Assembly Standing Orders that 

requires such a process. Standing Order Number 20 is clear that the 

removal of the Majority Leader is to be done through a vote taken by 

the members of the majority party or coalition of parties in the 

Assembly. There is nothing in the Standing Orders which requires such 

a vote to be preceded by a disciplinary hearing within the Majority 

Leader’s party structures. The removal of the Majority Leader must be 

distinguished from disciplinary action taken against a party member by 

his party. The United Republican Party is at liberty to take disciplinary 

action, in line with its Constitution, against a member who is elected by 

his peers to the office of Assembly Majority Leader, but such member 

can only be removed from the office of Majority Leader by a vote of the 

MCAs belonging to the party or coalition. This also means that the 

party leadership need not bless the vote to remove the Majority Leader. 

Provided the vote is taken after giving the Majority Leader a fair hearing 

and in accordance with the Assembly Standing Orders, the ouster will 

be valid despite the fact that the party headquarters may not have been 
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consulted, or that disciplinary proceedings were not first conducted 

within the party. 

30. Having found that the removal of the Majority Leader is governed by the 

Standing Orders and not the party Constitution, we do not agree with 

the Claimant’s assertion that the 1st Respondent, as the party whip, did 

not have the power to call a party meeting to discuss his conduct or 

removal. Such power is vested on the party whip by the Standing 

Orders and not by the party’s Constitution. 

31. In their written submissions filed before the Tribunal, the 1st and 3rd 

Respondents have referred the Tribunal to a number of cases in which 

courts and tribunals are urged to refrain from interfering with 

legislative processes and specifically, not to undermine MCAs’ 

prerogative to elect leaders of their choice. Whereas we agree that the 

Judiciary should exercise restraint when called upon to examine 

parliamentary processes, we are of the view that our finding has in no 

way undermined the Members’ right to elect leaders of their choice. 

Indeed Courts or Tribunals should not be seen to be second guessing a 

legislative body by questioning the merits of a decision taken by the 

legislative body. However, as the custodians of the law and 

Constitutional rights, Courts and Tribunals should not be inhibited 

from examining the processes taken by legislative bodies to ascertain 

that the steps laid down in the law are followed, and that the 

Constitutional rights of those affected by the legislators’ decisions are 

given due consideration. Whereas the Tribunal cannot tell the majority 

party members who to elect as their leader, the Tribunal cannot shy 

away from telling the MCAs to follow the law when removing and 

replacing the duly elected Majority Leader. The members of the majority 

party in the Elgeyo Marakwet County Assembly still have the discretion 

to remove the Majority Leader and to replace him with an individual of 

their choice, but they are bound to do so in accordance with the 

Constitution and the processes which they themselves put in place 

through the Standing Orders. 
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Orders  

32. Against this background, the Tribunal’s orders are as follows: 

i. We hereby find and declare that the Claimant was unlawfully 

removed from his position as the Leader of Majority of the 

Elgeyo Marakwet County Assembly. 

ii. Gazette notices No. 248 and 249 dated 15th January 2016 and 

published in the Kenya Gazette on 22nd January 2016 removing 

the Claimant from office and appointing the 3rd Respondent as 

the Majority Leader are hereby declared null and void. 

iii. For the avoidance of doubt, we also issue an order directing the 

Speaker of the Elgeyo Marakwet County Assembly to degazette 

the 3rd Respondent from the position of Majority Leader and to 

issue a fresh gazette notice naming the Claimant as the Majority 

Leader. 

iv. We also order that the Claimant be paid such salary and 

allowances as he was entitled to as Leader of Majority for the 

period that he was unlawfully removed from office. 

33. In the interest of fostering party unity, we will not make any orders as 

to costs. 

DATED AT NAIROBI THIS 19th DAY OF APRIL 2016 

 

1. Kyalo Mbobu (Chairman)  

 

2. James Atema (Member)  

 

3. Paul Ngotho (Member)  


